No. 93-0140
STATE OF W SCONSI N

No. 93-0140.doc

NOTI CE

Thisopinion is subject to further editing and
modification. The final version will appear
in the bound volume of the official reports.

| N SUPREME COURT

Managenent Conputer Services, Inc.,
A W sconsin Corporation,

Plaintiff-Appellant-Cross
Respondent - Peti ti oner,

V.

Hawki ns, Ash, Baptie & Co.

A W sconsin Partnership,

Hawki ns, Ash, Baptie, Inc.,

A W sconsin Corporation,

David D. Baptie, Janes O Ash,

R Roy Canpbell, Robert J. Dal ey,
VWalter L. Leifeld, Larry E. Rangoon
and Jack E. Wite,

Def endant s- Count er C ai mant s-
Respondent s- Cross Appel | ant s,

V.

Managenent Conputer Services, Inc.,

Count er Def endant - Appel | ant -

Petiti oner.

FILED

DEC 20, 1996

Marilyn L. Graves
Clerk of Supreme Court
Madison, WI

REVI EW of a decision of the Court of Appeals.

part, reversed in part, and cause renmanded.

Affirmed in



N. PATRI CK CROCKS, J. Managenent Conputer Services, Inc.
(“MCS”) seeks review of a published decision of the court of

appeal s, !

which affirmed in part and reversed in part a judgnent
of the circuit court for La Crosse County, the Honorabl e Robert
W Radcliffe presiding. |In particular, the court of appeals held
the followng: (1) the circuit court correctly entered judgnent
notw thstanding the verdict (“JNOV’) on the breach of contract
claimand counterclaim because the contract is too indefinite to
enforce; (2) the circuit court erroneously changed the jury
answer to reduce the conversion award against Hawkins, Ash,
Baptie & Conpany (“HABCO')? from $65,000 to $62,000, but
correctly changed the jury answer to reduce the unjust enrichnent
award from $1, 000,000 to $0 based on | ack of sufficient evidence
as to damages; (3) the circuit court erroneously ordered a new
trial on punitive danages unless MCS accepted a reduced sum of
$50,000; instead, the <court of appeals set the anount of
reasonabl e punitive danmages at $650, 000. W conclude, as a
matter of law, that the contract at issue is not too indefinite
to enforce and that HABCO was not excused from performance by

MCS' s breach of contract. Therefore, we reverse the court of

appeal s’ decision in part. However, we affirm the court of

1

Managenent Conputer Servs., Inc. v. Hawkins, Ash, Baptie
& Co., 196 Ws. 2d 578, 539 NW2d 111 (C. App. 1995)

2

For purposes of this opinion, Respondents wll be
collectively referred to as HABCO However, it should be noted
t hat Hawki ns, Ash, Baptie, Inc. (HABINC) is a corporation owned
by HABCO, and the individually nanmed respondents are partners of
HABCO.



appeal s’ decision regarding the clains of conversion and unjust

enrichnment, and the award of punitive danages.



l.

The factual background of this case is lengthy and
conpl i cat ed. HABCO is a regional certified public accounting
firmwth offices in La Crosse, Munitowoc, Mrshfield, Medford,
Green Bay, Sturgeon Bay, Wsconsin, and Wnona, Mnnesota. Part
of HABCO s business involves providing accounting services to
public housing authorities (“PHAs”).® In 1968, Robert Sierp and
Robert Dal ey, enployees of HABCO worked together to devel op
conputer prograns to service PHA clients.

On January 1, 1970, HABCO i ncorporated MCS, which served as
a separate departnment providing conputer services to HABCO s
clients. MCS al so processed HABCO s internal accounting work, as
well as its time and billing systens. In the late 1970's, MCS
began pursuing opportunities to provide turnkey computer systens’
to PHAs.

Initially, the HABCO partners and nmenbers of their famlies
owned ninety percent of the shares of MCS stock and Sierp owned
ten percent of the shares. However, on March 31, 1979, MCS
redeened the HABCO partners’ and famlies shares, leaving Sierp

as sol e shareholder. Sierp also becane president of MCS. At the

3 In fact, both HABCO and MCS |icense simlar conputer

software and services to neet the accounting needs of PHAs. They
are conpetitors in this area.

4 A turnkey conputer system is a total conputer system
i ncl udi ng hardware, software, installation, training, and support
servi ces.



time of the redenption, neither HABCO nor MCS carried any of the
exi sting software on their books as assets.

Prior to the redenption, HABCO and MCS began negotiating an
agreenent intended primarily to outline the terns and conditions
under which MCS would provide HABCO with a conputer and the
software necessary to continue its nonthly services accounting
operations. An MCS enpl oyee® drafted the initial agreenment, and
it was later revised by HABCO In fact, the agreenment went
t hrough nunerous revisions, with Sierp and Janes Ash, a HABCO
partner, serving as the primary negoti ators.

In addition, Gerard O Flaherty, an attorney, reviewed one of
the contract drafts. O Flaherty sent a letter to MCS indicating
that Attachnment C should be re-drafted because of its “loose
construction.” During the trial, Ash testified that he was aware
O Fl aherty had reviewed the agreenment and nmade comments on it,
but he was not aware of the content of those coments. I n
addition, both Ash and O Flaherty testified that O Flaherty was
not representing HABCO, even though it paid half of his fees for
review ng the contract.

On June 1, 1979, shortly after the stock redenption, MCS and

HABCO signed a thirty-one page “Contract for Conputer Services

and Equi pnent.” The contract established four classes of
software, with Casses Ill and IV being the nost relevant to this
case. Class IIl software (“contract software”) was jointly owned

> The enpl oyee was not an attorney.



by MCS and HABCO, but there were certain restrictions on its use.
In particular, Attachment C of the contract provides in pertinent
part:

HABCO shal |l have the use of the Jointly Owmed Software

on a single conputer system as defined in this

Agreenent for an unrestricted nunber of clients.

HABCO shall pay MSS 25% of the program value as

identified in this Agreement for the use of the Jointly

Owmned Software on each additional conputer system

purchased through MCS, and installed or operated by

HABCO
Class IV software was application software, including nost of the
software needed to operate the PHA turnkey systens. However,
Class |V software became Class |1l software pursuant to the
contract, because HABCO did not exercise an option to purchase it
bef ore Novenber 1, 1979.

MCS subsequently devel oped additional proprietary software
that was not covered by the contract (“non-contract software”).
MCS and HABCO agreed that MCS could store back-up tapes
containing the non-contract software at HABCO s offices.® I n
1981 or early 1982, a HABCO enpl oyee and partner’ copi ed prograns
from the back-up tapes onto HABCO s conputer, backed it up on

another tape, printed a copy of the software, and renoved the

® A back-up tape is a copy of the original software. O f-

site storage of the back-up tapes ensured that the software would
survive in the event of a fire or other damage at MCS' s site.

! The parties dispute the extent of the partner’s
participation in the incident.



software from the HABCO conputer.® This process ensured that no
one would be able to tell that the software had been copied to
HABCO s conputer. HABCO then used the prograns in its own
oper at i ons. In fact, HABCO changed its billing format so that
MCS would not discover that HABCO was using the software to
process accounts receivable.

On January 20, 1989, MCS filed suit in circuit court.® The
conplaint alleged several clains, including breach of contract,
conversion, unjust enrichnent, and punitive damages. The breach
of contract claiminvolved the contract software, in particular,
the software needed to run the PHA turnkey systens. MCS alleged
t hat HABCO breached the contract by maki ng unaut hori zed copi es of
the contract software, using those copies on equi pnent that was
not purchased from MCS and was not the single conputer system
designated in the contract, and selling or I|icensing copies of
the software to PHAs across the country. MCS's clainms for
conversion, unjust enrichnment, and punitive danages were based on

HABCO s copying of the non-contract software from MCS s back-up

8 The prograns that were copied were PRS (payroll), AR

(accounts receivable), CPR (commercial payroll) and AP (accounts
payabl e) .

® MCS initially filed suit against HABCO in federal district
court. On Decenber 16, 1988, the district court granted sunmary
judgnment dismssing MCS's federal claim under the Racketeer
I nfl uenced and Corrupt Organizations Act. MCS then filed its
common law clains in state court. The decision of the district
court was subsequently affirnmed. See Managenent Conputer Servs.
Inc. v. Hawkins, Ash, Baptie & Co., 883 F.2d 48 (7th Cr. 1989).




t ape. In addition, HABCO filed a counterclaim for breach of
contract agai nst MCS. '

On Cctober 1, 1990, MCS brought a notion in limne to
exclude all testinony regarding ownership of the contract
software prior to June 1, 1979, based on the parol evidence
rule.™ In its response, HABCO clainmed that the parol evidence
rule did not apply because the contract was anbiguous as to
ownership of the software. The circuit court judge denied MCS s
nmotion, and thus all owed parol evidence to be presented.

A jury trial was held on April 15 through April 26, 1991.
In the opening statenent, an attorney for HABCO sai d:

Unfortunately one of the big problens in this case is

the anbiguity of the contract. HABCO did not have

| egal representation, and that’s — of course, when you

have an anbi guous contract you wind up in a courtroom

like this, and you have to leave it to ladies and

gentlemen like vyourselves to figure out what the

parties neant by this contract. And this will be one
of your inportant jobs in this case.

1 Al'though a provision in the contract provided that “this
Agreenent shall be governed by any applicable provisions of the
Uni form Commercial Code,” the clains filed by MCS and HABCO were
based on the common | aw. Since this case has been tried under
the comon law, we do not consider the applicability of the
Uni f orm Commer ci al Code.

' The court of appeals erroneously indicated that “MS
claimed the provisions of the contract were anbiguous and it
sought | eave before the trial to submt parol evidence on the
i ntention of t he parties r egar di ng their contract ual
obligations.” WManagenent Conputer Servs., Inc. v. Hawkins, Ash,
Baptie & Co., 196 Ws. 2d 578, 593, 539 NW2d 111 (C. App.
1995) . In fact, the opposite is true. (R 25 at 1, R 27 at 1-
3.) HABCO is the party that argued for the adm ssion of parol
evi dence due to anbiguity. (R 31 at 3-7.)




(R 117 at 72.) In fact, nuch of the evidence presented by both
HABCO and MCS related to their interpretations of the contract.

At the close of MXS s evidence, HABCO noved the court to
dism ss the claimof breach of contract, based on its contention
that the <contract was not susceptible of MS s alleged
construction. The circuit court judge denied the notion. He

specifically stated:

There is a reasonabl e di sagreenent between the parties
as to the interpretation of this contract, and if the
interpretation of the contract as pled and clainmed by
the plaintiff is correct, why then the court would have
to find that there would be evidence to support a
finding that they, HABCO had failed to pay 25 percent
of the program value for the software . :

(R 120-7 at 1068) (enphasis added.)

Again, at the close of all the evidence, HABCO noved the
court to dismss the breach of contract claim However, this

tinme HABCO  argued t hat t he contract was voi d for

2

i ndefiniteness.'® The circuit court judge once nore denied the

nmot i on, concl udi ng:

Certainly the interpretations that are being given to
the contract now by the parties would cone very close
to finding that there was never a neeting of the m nds
as to what it was intended by the parties. But the
contract is susceptible of different interpretations.
The jury has heard [HABCO s] evidence concerning [its]
understanding, M. Sierp has testified as to his
understanding of the contract, each of the principals

12 HABCO also argued, in the alternative, that MS had
materially breached the contract prior to HABCO and therefore
HABCO was excused from future performance. Although the circuit
court judge denied the notion, he only partially addressed this
claim by indicating: "Each of the breachs [sic] that are alleged
by each of the parties are conpensable by damages . . . ." (R
120-10 at 1424.)



for the defendant have had their opportunity to testify

to their understanding . . . . . |I'm satisfied that
this issue of breach of contract by the plaintiffs, as
well as by the defendant, will have to go to the jury,

and the jury ought to nake that decision on that.
(R 120-10 at 1424) (enphasis added.)

Accordingly, the court determned, wthout reserving a
ruling, that all of the clainms should go to the jury. When
instructing the jury on the contract claim the circuit court
j udge st at ed:

MCS and HABCO agree that they entered into an agreenent

or contract on or about June 1, 1979 . . . . For

pur poses of this cause of action you shall consider the

June 1, 1979 agreenent as a contract between MCS and

HABCO. MCS and HABCO however, di spute their

obligations under the contract’s terns and conditions.

(R 120-10 at 1456.) Furthernore, the court infornmed the jury
they were to “determne the intention of the parties by
considering the contract as a whol e and evi dence which bears upon

the intention of the parties.” (R 120-10 at 1457-58.) HABCO
did not object to these instructions, nor did it request Ws
JI%Cvil 3022, the pattern jury instruction on definiteness.
The jury subsequently found: (1) HABCO breached the contract by
failing to purchase conputer hardware from MCS, failing to pay
25% of the program value to MCS for the use of the contract

software, and failing to conpensate MCS for its use of the



proprietary software, resulting in damages totaling $1,520, 750; '
(2) HABCO converted MCS' s non-contract software from the back-up
tapes, resulting in damages of $65,000; (3) HABCO was unjustly
enriched by copying the non-contract software, resulting in
$1, 000, 000 of dammges; and (4) HABCO s conduct was outrageous,
with the jury assessing $1.75 million in punitive danages. In
addition, the jury awarded HABCO $5,140 on its counterclaim
agai nst MCS for breach of contract.
On May 15, 1991, HABCO filed several notions after verdict.
In particular, HABCO noved for an entry of JNOV regarding the
breach of contract claim and counterclaim because HABCO again
argued that the contract was void for indefiniteness. Despite
his earlier decisions, the circuit court judge granted the notion
on July 12, 1991. In nmaking his ruling, the circuit court judge
indicated, “The parties in 1979 really never anticipated this
the contract does not provide for what happens in the
event the parties each go their own way and becone conpetitors.”
(R 113 at 16.) Therefore, the circuit court judge determ ned:
“This court is going to find that the contract of June 1, 1979 as
it relates to the future relationship of the parties insofar as
their use and maintenance of what has been described as the

contract software is void for indefiniteness.” (R 113 at 19.)

3 MCS is not pursuing $250,750.00 of these damages, which
is the anmount the jury awarded for HABCO s failure to conpensate
MCS for its use of the proprietary software. (Petitioner’s reply
brief at p.9 n.4.)



The circuit court judge provided no other reasoning for his
deci si on.

The circuit court judge also concluded: "If, on appeal, it
is determned that the trial court is in error, the Court
alternatively holds that Defendants are excused from performng
the contract because the jury determned on credible evidence
that Plaintiff materially breached the contract before any breach
occurred by the Defendants.” (R 61 at 2.) The circuit court
judge largely based this decision on the jury’'s affirmative
answer to the follow ng question in the special verdict:

Question #3: Did the plaintiff (MCS) materially breach
the June 1, 1979, contract by:

(a) failing to pay the defendants (HABCO HABI NC)
10% of the program val ue for contract software provided
and installed for the defendants' clients?
ANSVER:  Yes

(R 52 at 4) (enphasis added.) Evi dence produced at trial
indicated that this “material breach” by MCS preceded any breach
of the contract by HABCO

In addition, pursuant to HABCO s notion after verdict, the
circuit court reduced the jury award for conversion from $65, 000

to $62,000 by changing the jury answer in the verdict. The

circuit court also changed the jury answer regarding unjust



enrichnment, reducing the award from $1, 000,000 to $0.' Both of
t hese deci sions were based on the court’s conclusion that MCS had
not proven its damages with sufficient credible evidence.?®
Finally, the circuit court judge ordered a new trial on
punitive damages®™ wunless MCS accepted a reduced sum He
concluded that the jury’'s award of $1.75 nmillion was excessive
and therefore constituted a violation of due process. The
circuit court judge determ ned $50,000 was a reasonable award
stating, “I believe there has to be sone rational relationship
bet ween the anmpbunt of the conpensatory damages and the punitive
damages,” and “If the defendants has |[sic] been charged
crimnally with the theft of these tapes, the maxi num penalty

that this court could have inposed would have been a $10, 000. 00

¥ Note that the circuit court did not provide MCS with the
option of requesting a new trial on the issue of danages if it
rejected the reduced conversion and unjust enrichnent awards, as
is typically the case with remttitur. See, e.g., Powers .
Allstate Ins. Co., 10 Ws. 2d 78, 91-92, 102 N.W2d 393 (1960).
In fact, in its order, the circuit court did not indicate that it
was ordering remttitur, but instead stated that it was changi ng
the jury answers for unjust enrichnment and conversion.

% The circuit court also determined that the awards for

conversion and unjust enrichnent were duplicative. The court of
appeal s did not discuss the duplication issue. W also do not
reach this finding.

'  The judge ordered a new trial both as to whether HABCO s
conduct was outrageous and as to the anount of punitive danmages.



fine.” (R 113 at 11.) The circuit court judge provided no
ot her expl anation for the reasonabl eness of the $50,000 award.
The court of appeals reversed the circuit court’s decision
in part and affirmed it in part. The court affirmed the circuit
court’s concl usi on t hat t he contract was voi d for

i ndefiniteness, *®

and its elimnation of the unjust enrichnent
award for lack of sufficient evidence as to danmges. However,
the court of appeals reversed the circuit court’s reduction of
the conversion award, because it determned that MS had
establ i shed damages of $65,000 with sufficient definiteness. I n
addition, although it concluded that the $1.75 mllion punitive
damage award excessive, and, therefore, a violation of due
process, the court of appeals reversed the circuit court’s
determ nation that $50,000 was a reasonable punitive danmages
awar d. Instead, the court of appeals set the anmount of
reasonabl e punitive danmages at $650, 000.
.
Initially, we consider the standard of review applicable to

a circuit court’'s decision to enter JNOV. A notion for JNOV does

not challenge the sufficiency of the evidence to support the

17 MCS rejected the reduced anount. A new trial on
punitive damages was held on Cctober 27, 1992. MCS called only
one wtness and rested. The court granted HABCO s notion to

dismss MCS' s punitive danmages cl aimw thout objection from MCS

8 The court of appeals therefore did not reach HABCO s
materi al breach argunent. See Managenent Conputer Servs., Inc.
v. Hawkins, Ash, Baptie & Co., 196 Ws. 2d 578, 593-97, 539
N.W2d 111 (. App. 1995).




verdict. Kolpin v. Pioneer Power & Light Co., 162 Ws. 2d 1, 28-

30, 469 N WwW2d 595 (1991); Herro v. Departnent of Natural

Resources, 67 Ws. 2d 407, 413-14, 227 N W2d 456 (1975);

Wzni ak v. Local 1111 of United Elec. Radio & Mach. Wrkers of

Anerica, 57 Ws. 2d 725, 733, 205 N.W2d 369 (1973). Rat her,
“[a] notion for judgnent notw thstanding the verdict admts for
purposes of the notion that the findings of the verdict are true,
but asserts that judgnment should be granted the noving party on
grounds other than those decided by the jury.” Kolpin, 162 Ws.
2d at 28 (quoting Herro, 67 Ws. 2d at 413-14); see also Ws.
Stat. § 805.14(5)(b) (1989- 90) . *° Accordingly, a court should
enter JNOV where the facts found by the jury are not sufficient
as a matter of law to constitute a cause of action. Wzniak, 57

Ws. 2d at 733 (quoting State v. Escobedo, 44 Ws. 2d 85, 90, 91,

170 NW2d 709 (1969)). W review a circuit court’s grant of a
motion for JNOV de novo, since such a decision involves a

question of law. Allison v. Ticor Title Ins. Co., 979 F.2d 1187,

1195 (7th Cr. 1992); Logterman v. Dawson, 190 Ws. 2d 90, 101,

526 N.W2d 768 (Ct. App. 1994), review denied, 531 N wW2d 327

(1995); Merrill Lynch, Pierce, Fenner & Smth, Inc. v. Boeck, 120

Ws. 2d 591, 601, 357 Nw2ad 287 (C. App. 1984), rev'd on other

grounds, 127 Ws. 2d 127, 377 N.W2d 605 (1985).
Wth this in mnd, we consider whether the circuit court

correctly entered JNOV on the breach of contract claim and

19 Al further references are to the 1989-90 Statutes



counterclaim Initially, we discuss the relationship between
contract anbiguity and indefiniteness. A contract provision is
anbiguous if it is fairly susceptible of nore than one

construction. See, e.g., Bank of Sun Prairie v. Qpstein, 86 Ws.

2d 669, 676, 273 N.W2d 279 (1979); Jones v. Jenkins, 88 Ws. 2d

712, 722, 277 N.W2d 815 (1979). When a contract provision is
anbi guous, and therefore nust be construed by the use of
extrinsic evi dence, t he guestion IS one of contract

interpretation for the jury. E.g., Jones, 88 Ws. 2d at 722;

Pl easure Tinme, Inc. v. Kuss, 78 Ws. 2d 373, 379, 254 N W2d 463

(1977); RTE Corp. v. Maryland Cas. Co., 74 Ws. 2d 614, 621, 247

N.W2d 171 (1976); Patti v. Western Mach. Co., 72 Ws. 2d 348

353, 241 N.W2d 158 (1976).

An anbiguous contract is not necessarily indefinite.
Vagueness or indefiniteness as to an essential term of the
agreenent prevents the creation of an enforceable contract,
because a contract nust be definite as to the parties’ basic

commtnents and obligations. Shetney v. Shetney, 49 Ws. 2d 26

38-39, 181 N.W2d 516 (1970); Wtt v. Realist, Inc., 18 Ws. 2d

282, 297, 118 N.W2d 85 (1962). Therefore, the definiteness
requi r enent IS rel evant to contract formati on, not
interpretation. The issue of definiteness nay be decided by the

unl ess ot herw se i ndi cat ed.



jury, see Ws JI%CGvil 3022, or by the court as a matter or |aw.
Shetney, 49 Ws. 2d at 38.%°

Courts often describe the definiteness requirenment as nutual
assent, or “neeting of the mnds.” See Ws JI%Cvil 3010; 1
ARTHUR L. CorBIN, CorBIN ON CONTRACTS § 4.13, at 634-37 (Joseph M
Perillo, revised ed. 1993). Yet, this does not nean that
parties nmust subjectively agree to the sanme interpretation at the
time of contracting. | nstead, nutual assent is judged by an
obj ective standard, |looking to the express words the parties used

in the contract. See Marion v. Oson’'s Canera Ctrs., Inc., 29

Ws. 2d 339, 345, 138 N.W2d 733 (1966) (indicating that the key
is “not necessarily what [the parties] intended to agree to, but
what, in a legal sense, they did agree to, as evidenced by the
| anguage they saw fit to use.”); see also 1 E. ALLAN FARNSWORTH,
FARNSWORTH ON CONTRACTS § 3.6, at 168-72 (1990) (courts generally

accept the objective theory of assent). As one court expl ains:

The prem se¥%that a “neeting of the mnds” is required

for a binding contract%obviously is strai ned.
[citation omtted]. Most contract disputes arise
because the parties did not foresee and provide for

sone contingency that has not materialized¥%so there

was no neeting of mnds on the matter at issuedyet
such disputes are treated as disputes over contractual
meaning . . . . So a literal neeting of the mnds is
not required for an enforceable contract, which is
fortunate, since courts are not renowed as mnd
readers.

20 In the present case, the definiteness question was not

submtted to the jury; instead, it was decided as an issue of |aw
by the court%one way before the verdict of the jury, the other
way on notions after verdict.



Col fax Envel ope Corp. v. Local No. 458-3M 20 F.3d 750, 752 (7th

Cir. 1994).%

|f parties evidently intended to enter a contract, the trier
of fact should not frustrate their intentions, but rather should
attach a “sufficiently definite neaning” to the contract |anguage

i f possible. See Shetney, 49 Ws. 2d at 39; SAwUEL WLLI STON,

WLLISTON ON CoNTRACTS § 37, at 110-11 (Walter H E. Jaeger, 3d ed.
1957). W have previously decided: "Even though the parties have
expressed an agreenent in terms so vague and indefinite as to be
incapable of interpretation wth a reasonable degree of
certainty, they may cure this defect by their subsequent conduct

and by their own practical interpretation.” Nel son v. Farners

Mut. Auto. Ins. Co., 4 Ws. 2d 36, 51, 90 N W2d 123 (1958).

Therefore, if the jury can determne the parties' intentions,

"I ndefiniteness disappears as a reason for refusing enforcenent.”

1 CorBIN ON CoNTRACTS § 4.1, supra, at 544, As Judge (later
Justice) Cardozo has stated, “Indefiniteness nust reach the point
where construction becones futile.” Heyman Cohen & Sons, Inc. v.

M Lurie Wolen Co., 133 NE. 370, 371 (N. Y. 1921).

Turning to the present case, we disagree with the circuit

court's decision that the contract is void for indefiniteness.??

|t has been suggested that the term “neeting of the
m nds” should be abandoned, due to the m sunderstanding it
frequently causes. See 1 E. ALLAN FARNSWORTH, FARNSWORTH ON CONTRACTS
§ 3.6, at 168 n.2 (1990).



W initially enphasize that HABCO clains the contract is too
indefinite because: "Based on the testinony given by the
plaintiff and the defendants at the trial, it is clear that there
was never an agreenent or understanding between the parties on
any of the essential terms of the contract.”" (R 56 at 7; see
al so Respondent's brief at pp.25-31.) The circuit court judge
apparently accepted this argunent. In making his ruling on
HABCO s notion after verdict, he stated, "So the breach of
contract claimin this case . . . developed into a claimwhich as
far as this court is concerned the parties never anticipated in
their original contract. It was never provided for under the
original contract." (R 113 at 18.)

However, the <contradictory testinony presented by the
parties, in particular that of Sierp and Ash, does not support a
conclusion that the contract is void for indefiniteness for two
reasons. First, parties do not need to agree subjectively to the
sanme interpretation at the time of contracting in order for there
to be a nmutual assent, because a literal “neeting of the m nds”

is not required. See Col fax Envelope Corp., 20 F.3d at 752.

I nstead, nutual assent is judged by an objective standard,
|l ooking to the express words the parties used in the contract.

See Marion, 29 Ws. 2d at 345; FARNSWORTH 8§ 3.6, supra, at 168-72.

Second, when parties disagree about their intentions at the tine

2 W do, however, agree with the circuit court that the
contract was anbi guous, and therefore conclude that the circuit
court properly sent the question of contract interpretation to
the jury.



they entered into a contract, the question is one of contract
interpretation for the jury, not nutual assent or contract

formati on. Patti, 72 Ws. 2d at 353; Lenke v. Larsen Co., 35

Ws. 2d 427, 431, 151 NW2ad 17 (1967). In fact, if a
di sagreenent between parties as to their intent could support a
claim of indefiniteness, juries would rarely be called upon to
interpret a contract, because nearly every contract challenged in
court would be void for indefiniteness.

HABCO al so clains its contention that the contract is too
indefinite is supported by the letter attorney O Flaherty sent to
MCS indicating that Attachnment C should be re-drafted because of
its “loose construction.” Yet, HABCO knew that an attorney had
been retained to review the contract, knew that he had comrented
on the contract, and in fact paid half O Flaherty's fees. |t
appears fromthe record that HABCO nmade no effort to find out the
content of those comments. Parties often agree to a contract
provision that is anbiguous and thereby ganble on a favorable
interpretation should a dispute arise, rather than take the tine
to work out all their possible disagreenents, especially since
such disagreenents may never have any consequence. Col f ax

Envel ope Corp., 20 F.3d at 754. When this occurs, the entire

contract is not void for indefiniteness; instead, the parties
submt to have any dispute over interpretation resolved by a
jury. Id. This is the function of a jury in a contract case --

to resolve interpretive questions founded on anbiguity. |d.



We therefore conclude that the evidence does not support
HABCO s claim and the circuit court's determnation that the
contract was void for indefiniteness. |In fact, the contradictory
testinony presented by the parties, along with the O Flaherty
letter, only further illustrates that the relevant issue in this
case was one of interpretation of the parties' intent, not one of
mut ual assent or indefiniteness.

Furt hernore, we enphasize that the jury was able to attach a
sufficiently definite neaning to the contract |[|anguage, and
therefore "indefiniteness disappears as a reason for refusing
enforcement.” 1 CorBIN ON CONTRACTS 8§ 4.1, supra, at 544; see also
Shetney, 49 Ws. 2d at 39; WLLISTON ON CONTRACTS, 8 37, supra at
110-11. Specifically, the jury, by its answers to the questions
in the special verdict, interpreted the anbiguous |anguage of
Attachnment C as requiring HABCO to purchase additional conputers
from MCS, and forbidding HABCO fromrunni ng the contract software
on conputers purchased from other vendors.?® There was evidence
to support this interpretation. Sierp testified that Attachnent
C provided HABCO “could not use [contract] software on conputers
unl ess they were purchased through MCS,” and “the objective was
if [HABCOQ was going to use . . . contract software, that they

woul d buy a conputer from us.” (R 120-2 at 72; R 120-3 at

22 The jury nmade this determnation even though it was well

aware of the fact that Attachnent C did not, in clear
unanbi guous terns, require this.



292.) The jury was entitled to find this evidence nore credible
t han the evidence presented by HABCO

Accepting the facts found by the jury in the verdict to be
true, as we are required to do in reviewing an entry of JNOV, we
find no support for HABCOs claim and the circuit court's
determ nation that the contract is void for indefiniteness. ']
therefore conclude that the contract is not void for
i ndefiniteness.

Accordi ngly, we nust next consider whether HABCO was excused
from future contract performance due to MCS' s prior material
breach, which was the alternate reason given by the circuit court
in granting entry of JNOV. It is well established that a
mat eri al breach by one party may excuse subsequent performance by

t he other. Metropolitan Sewerage Commin v. R W Constr., 72

Ws. 2d 365, 387, 241 N.wW2d 371 (1976); Entzm nger v. Ford Motor

Co., 47 Ws. 2d 751, 755, 177 N.W2d 899 (1970); Shy v.

| ndustrial Sal vage Material Co., 264 Ws. 118, 125, 58 N W2d 452

(1953). However, a party is not automatically excused from
future performance of contract obligations every time the other
party breaches. "If the breach is relatively mnor and not °'of
the essence', the plaintiff is hinmself still bound by the
contract; he can not abandon performance and get damages for a
"total' breach by the defendant.™ ARTHUR LINTON CorBIN, CORBIN ON

CONTRACTS § 700, at 310 (1960); see also Myrold v. Northern Ws.

Coop. Tobacco Pool, 206 Ws. 244, 248, 239 N W 426 (1931). In




other words, "there nust be so serious a breach of the contract
by the other party as to destroy the essential objects of the

contract."” Appleton State Bank v. Lee, 33 Ws. 2d 690, 692, 148

N.W2d 1 (1967).2% Moreover, even where such a material breach
has occurred, the non-breaching party may waive the claim of

materiality through its actions. See Entzm nger, 47 Ws. 2d at

755. %

The issue of whether a party's breach excuses future
performance of the contract by the non-breaching party presents a
question of fact. Shy, 264 Ws. at 125. The Restatenent of
Contracts lists several ci rcunst ances rel evant to this
determ nation, including the extent to which the injured party
will be deprived of the benefit that he or she reasonably
expected, and the extent to which the injured party can be
adequately conpensated for his or her | o0ss. RESTATEMENT ( SECOND) OF
CONTRACTS §8 241, 242 (1981).72°

We initially note that, in this case, the only way in which
the material breach issue was presented to the jury was through

the followi ng questions in the special verdict:

24 Appl eton State Bank involved the simlar issue of
rescission, and therefore the court's definition of "material
breach” is helpful in this case.

25 For exanple, a non-breaching party my waive the

materiality by continuing to live with the contract as if it
existed. See Entzm nger v. Ford Motor Co., 47 Ws. 2d 751, 755,
177 N.W2d 899 (1970).

26 See RESTATEMENT ( SECOND) OF CONTRACTS 88§ 241, 242 (1981) for a
full listing of the relevant considerations.



Question #3: Did the plaintiff (MCS) materially breach
the June 1, 1979, contract by:

(a) failing to pay the defendants (HABCO HABI NC)
10% of the program val ue for contract software provided
and installed for the defendants' clients?
ANSVER:  Yes

(b) inserting Cass Il software into the Cass 11
and Class |V software so as to nmke that software
unusabl e?

ANSVER:  No
(c) using school payroll software (SPR) for

prepari ng other payroll software?
ANSVER:  No
(R 52 at 4.) The court did not instruct the jury on the
definition of "material breach,” or in any way explain to the
jury the type of breach that is necessary to excuse future
contract performance by the non-breaching party. Fur t her nor e,
HABCO di d not request such an instruction, nor did it request a
question in the special verdict asking the jury if the breach by
MCS was so substantial as to destroy the essential objects of the
contract. W disagree with the circuit court's determ nation
that "this jury in considering the evidence that was presented
wi t hout doubt found that the plaintiff's breach . . . was a
material breach of the contract.™ (R 113 at 19.) The jury's

affirmati ve answer to question #3 in the special verdict is not



sufficient to support this determnation, particularly in [ight
of the lack of instruction the jury received on the issue.?

Since this issue was not adequately presented to the jury,
we nust consider whether MCS's breach was so substantial as to
destroy the essence of the contract and thereby excuse HABCO from
subsequent performance. W determne that it was not. First, we
conclude that MCS's breach did not significantly deprive HABCO
of the benefit it reasonably expected under the contract, because
the contract was substantially perfornmed by each of the parties,
as indicated by the circuit court. (R 113 at 15.) Second, we
conclude that HABCO can be adequately conpensated for its |oss
t hrough noney damages, as was also determned by the circuit
court. (R 120-10 at 1424.)

W additionally conclude that HABCO waived this claim
through its actions during the trial. Specifically, when it
brought its notion at the close of the evidence, HABCO stated
"W don't contend that the evidence that's been presented in this
court regarding the plaintiff's failure to pay ten percent of the
program value on three occasions is the kind of breach that
justifies excusing the defendant from performance . . . ." (R
120-10 at 1408.) Instead, HABCO contended that MCS's two ot her

al l eged breaches were so substantial as to excuse HABCO from

27 In addition, a jury award of $5,140.00 in contract

damages to HABCO does not, on its face, support a determ nation
that the jury had found MCS' s breach was so substantial that it
destroyed the essential objects of the contract, especially since
the jury assessed a total of $1,520,750.00 in danages agai nst
HABCO for breach of contract.



future performance. However, the jury found that the only way in
whi ch MCS had breached the contract was by failing to pay ten
percent of the program value for contract software provided and
installed for the defendants' clients. (R 52 at 4.) HABCO s
concession, that this particular breach by MCS was not a materi al
breach  excusing its subsequent per f or mance, wai ved the

materiality claim it now makes. See Entzm nger, 47 Ws. 2d at

755.

For all of these reasons, we conclude that HABCO was not
excused from future performance because of MCS s breach. Thus,
the jury verdict for both parties regarding breach of contract
shoul d be reinstated.?®

[T,

We next consider the circuit court’s decision to change the
jury answers in order to reduce the conversion award from $65, 000
to $62,000, and reduce the wunjust enrichment award from
$1,000,000 to $0. “The rule to guide the trial court and this

court, when requested to change an answer in a jury verdict, is

the evidence will be viewed in the light nost favorable to the
verdict and the verdict will be affirmed if supported by any
credi bl e evidence.” Nel son v. Travelers Ins. Co., 80 Ws. 2d

272, 282-83, 259 NW2d 48 (1977); see also Ws. Stat.

28 Accordingly, MCS will receive the anmount of $1,270,000
awarded by the jury for its breach of contract claim and HABCO
will receive the jury award of $5,140 for its breach of contract
claim



§ 805.14(1)*; G ese v. Mntgonery Ward, Inc., 111 Ws. 2d 392,

408-09, 331 NW2d 585 (1983). Therefore, in order to uphold the
decision of the circuit court, we nust conclude that there is no
credi ble evidence to support the jury verdict regarding MCS s

damages for conversion and unjust enrichnent. Hall v. Arthur

Overgaard, Inc., 55 Ws. 2d 247, 250-51, 198 N.W2d 605 (1972).

W have also indicated, “Wen the jury hears conflicting
testi nony about unliquidated damages, its verdict should not be
di sturbed on review when it is clear that the award arrived at is
well within the range of figures placed in evidence, and that
there is credible evidence to sustain the jury's finding.”

Carlson & Erickson Builders, Inc. v. Lanpert Yards, Inc., 190

Ws. 2d 650, 674, 529 N.W2d 905 (1995).°°
This court has defined conversion as “the wongful exercise

of domnion or control over a chattel.” Production Credit Ass'n

v. Nowatski, 90 Ws. 2d 344, 353-54, 280 N.W2d 118 (1979).

Conver si on damages are intended to conpensate a wonged party for

the |oss sustained because his or her property was wongfully

29 Section 805.14(1) provides: “No notion challenging the
sufficiency of the evidence as a matter of law to support a
verdict, or an answer in a verdict, shall be granted unless the
court is satisfied that, considering all credible evidence and
reasonable inferences therefrom in the light nost favorable to
the party against whom the notion is nade, there is no credible
evidence to sustain a finding in favor of such a party.”

30 Although Carlson is a case involving an order of

remttitur, it is relevant to this issue because the circuit
court judge changed the jury answers to reduce the anmount of the
awards for conversion and unjust enrichnent. Therefore, the

effect of this action was simlar to that of an order of
remttitur.



t aken. Traeger v. Sperberg, 256 Ws. 330, 333, 41 N W2d 214

(1950). Thus, an owner of converted property generally may
recover its value at the time of the wongful taking, plus

interest to the date of trial. ld.; Nowatski, 90 Ws. 2d at 354.

Conversion is distinct fromunjust enrichnment. “[A]n action
for recovery based upon unjust enrichnent is grounded on the
noral principle that one who has received a benefit has a duty to
make restitution where retaining such a benefit would be unjust.”

Watts v. Watts, 137 Ws. 2d 506, 530, 405 N.W2d 303 (1987)

accord Arjay Inv. Co. v. Kohlnetz, 9 Ws. 2d 535, 539, 101 N.W2d

700 (1960). Accordingly, unjust enrichnment is based on equitable
principles, wth damages being neasured by the benefit conferred

upon the defendant, not the plaintiff’'s |oss. See Ransey V.

Ellis, 168 Ws. 2d 779, 785, 484 N W2d 331 (1992) (noting

measure of damages for unjust enrichnent); Gaf v. Neith Coop.

Dairy Prods. Ass’'n, 216 Ws. 519, 522-23, 257 NW 618 (1934).

As this court has determned, “Establishing a |loss of profit by
the plaintiff does not prove unjust enrichnent of the defendant.”

G af, 216 Ws. at 523.

In addition, damages nust be proven wth reasonable

certainty. See, e.g., Nowatski, 90 Ws. 2d at 356; Cutler

Cranberry Co. v. QOakdale Elec. Coop., 78 Ws. 2d 222, 233, 254

N.W2d 234 (1977). However, this does not nean that a plaintiff
must prove damages with nmathematical precision; rather, evidence

of damages is sufficient if it enables the jury to nmake a fair



and reasonable approximtion. Carlson & Erickson Builders, 190

Ws. 2d at 673; Cutler Cranberry Co., 78 Ws. 2d at 233.

Turning to the case at hand, we conclude that there is
credible evidence to support the jury award for conversion.
Specifically, MCS introduced evidence that HABCO paid $62,000 in
1989 and 1990 to replace the software copied from the back-up
tapes. Furthernore, as the court of appeals concluded, “The jury
could have taken into account that between the conversion in the
early 1980's to the date of trial in 1991, the value of the use

of $62,000 amounts to sone $3,000.” Managenent Conputer Servs.

196 Ws. 2d at 598-99. Accordingly, the jury award is supported

by credi bl e evidence. See Carlson Erickson Builders, 190 Ws. 2d

at 674. We therefore affirm the court of appeals’ decision to
reinstate the $65, 000 award for conversion.

Second, we conclude that there is no credible evidence to
support the jury award for unjust enrichnment. During the trial
MCS attenpted to prove its damages for unjust enrichnent by
i ntroduci ng evidence of the gross revenues HABCO derived from
licensing the accounts payabl e and payroll prograns to PHAs under
HABCO s turnkey program However, in order to sufficiently prove
damages for unjust enrichnment, MCS needed to establish the net
profits HABCO received fromits wongful act. MCS failed to do
t his. Evi dence of gross revenues is insufficient to establish
HABCO s net profits because it does not account for the sales

expenses and software updating costs HABCO i ncurred.



In addition, MCS attenpted to prove its danmages for unjust
enrichnment by introducing evidence of the anount it would have
charged HABCO for processing its accounts receivable and payroll.
However, this evidence is also insufficient, because unjust
enrichment is not nmeasured by the plaintiff's |oss. Ther ef or e,
contrary to MCS's contention, the jury cannot nake a fair and
reasonabl e approxi mation of unj ust enri chment damages by

considering the amount of MCS's |ost profits.

V.

Finally, we consider whether the circuit court correctly
ordered a new trial on punitive damages unless MCS accepted a
reduced award of $50, 000. This court established the standard
for appellate review of a circuit court’s remttitur order in

regard to conpensatory danages in Powers v. Allstate Ins. Co., 10

Ws. 2d 78, 102 N.W2d 393 (1960), and extended the Powers rule

to punitive damages in Malco, Inc. v. Mdwest Al um num Sales,

Inc., 14 Ws. 2d 57, 109 N.W2d 516 (1961). Today, we once again




reaffirm the Powers rule.3 Under the Powers rule, a reviewng
court will reverse a circuit court’s remttitur order only if it
determnes that the <circuit <court erroneously exercised its

discretion. Carlson & Erickson Builders, 190 Ws. 2d at 669;

Fahrenberg v. Tengel, 96 Ws. 2d 211, 229-31, 291 N wW2d 516

(1980). Furthernmore, a reviewing court must not find an
erroneous exercise of discretion if the “record shows that
discretion was in fact exercised and there exists a reasonable
basis for the circuit court’s determnation after resolving any
direct conflicts in the testinony in favor of the prevailing
party, even if the reviewi ng court woul d have reached a different

conclusion than the circuit court.” Carlson & Erickson Buil ders,

190 Ws. 2d at 669; accord Fahrenberg, 96 Ws. 2d at 229-30.

However, where a circuit court fails to anal yze the evidence
or set forth the reasons supporting its decision, the review ng

court should give no deference to the circuit court’s decision

3% In so doing, we reject MCS's invitation to adopt a

standard that would require courts to affirm a jury verdict
unless there is no credible evidence to support it. See Hon.
Thomas Cane & Suzanne D. Strater, “Blurring the rules of judge
and jury: The circuit court’s discretion in additur and
remttitur,” Wsconsin Lawer 5, 6 (July 1995) (generally
di scussing additur and remttitur wthout specific reference to
the issue of punitive damages). “Judicial review of the size of
punitive damage awards has been a safeguard against excessive
verdicts for as long as punitive damages have been awarded.”
Honda Motor Co. v. Qoerg, 114 S. C. 2331, 2335 (1994). However,
if we adopted MCS s proposed standard of review, we would

effectively el i mnate this wel | - est abl i shed saf eguar d.
Accordingly, MCS's proposed standard of review violates due
pr ocess. See id. at 2334 (holding that an anmendnent to the

Oregon Constitution prohibiting judicial review of a jury award



Carlson & Erickson Builders, 190 Ws. 2d at 669; Fahrenberg, 96

Ws. 2d at 230. Instead, in such a case, the reviewing court
must exam ne the entire record ab initio to determ ne whether the
jury award is excessive, and if so, what anount of damages is

r easonabl e. Carlson & Erickson Builders, 190 Ws. 2d at 669

Fahrenberg, 96 Ws. 2d at 230-31. In making its determ nation
the reviewing court must view the evidence in the I|ight nost

favorable to the jury verdict. Carlson & Erickson Builders, 190

Ws. 2d at 669-70; Fahrenberg, 96 Ws. 2d at 231. As we have

i ndi cated, “The amount [of punitive danages] rests initially in
the discretion of the jury. W are reluctant to set aside an
award because it is large or we wuld have awarded |ess.”
Fahrenberg, 96 Ws. 2d at 236. %

In this case, the circuit court set forth conclusory reasons
for reducing the jury's punitive danages award of $1.75 mllion

to $50,000. Accordingly, because it did not analyze the evidence

of punitive damages “unless the court can affirmatively say there
is no evidence to support the verdict” violates due process).

32 Athough a review ng court nust consider the evidence in
the light nost favorable to the verdict, this does not nean that
ab initio reviewis a |lower standard than de novo review, as MCS
claims. (Petitioner’s brief at 12.) When conducting ab initio
review of a jury award for punitive damages, the court |ooks at
the entire record as a matter of first inpression, giving no
weight to the circuit court’s findings. See Fahrenberg v.
Tengel, 96 Ws. 2d 211, 224 n.7, 230-31, 291 N.W2d 516 (1980).
This is the sane as de novo review See generally State v.
Annal a, 168 Ws. 2d 453, 460, 484 N.W2d 138 (1992) (in applying
de novo review, this court gives no deference to |ower courts);
Mchael S. Heffernan, Appellate Practice and Procedure in
Wsconsin § 3.6, at 3-10 - 3-11 (2d ed. 1995) (using terns “ab
initio” and “de novo” interchangeably).




or set forth its reasons for ordering remttitur wth
particularity, we place no weight on the <circuit court’s
conclusions. W therefore review the entire record ab initio to
determ ne whether the jury’'s award is excessive, and if it is,

what anmount of punitive danmages is reasonable. See Carlson &

Eri ckson Builders, 190 Ws. 2d at 669; Fahrenberg, 96 Ws. 2d at

230.
The Due Process C ause of the Fourteenth Anendnent i nposes
substantive limts on the size of punitive damage awards. E. g.

Honda Motor Co. v. (berg, 512 U S 415, |, 114 S. Q. 2331, 2335

(1994); Pacific Mut. Life Ins. Co. v. Haslip, 499 U S 1, 1043

(1991). As the Suprene Court has determned, “[a] general
concer[n] of reasonableness . . . properly enter[s] into the
constitutional calculus.” TXO Prod. Corp. v. Alliance Resources

Corp., 509 U S. 443, 458 (1993) (quoting Haslip, 499 U.S. at 18).
An award is excessive and therefore violates due process if it is
nore than necessary to serve the purposes of punitive damages, or
inflicts a penalty or burden on the defendant that s

di sproportionate to the w ongdoi ng. Tucker v. Marcus, 142 Ws.

2d 425, 446, 418 N.W2d 818 (1988); Wangen v. Ford Mdtor Co., 97

Ws. 2d 260, 303, 294 N.W2d 437 (1980); Fahrenberg, 96 Ws. 2d

at 234; see also BMWof North Anerica, Inc. v. Gore, = US |,

116 S. C. 1589, 1595 (1996). As we have stated, “Punitive
damages ought to serve its purpose.” Mal co, 14 Ws. 2d at 66.

The purpose of punitive damages is to punish the wongdoer and to



deter the wongdoer and others from simlar conduct, not
conpensate the plaintiff for any loss.?® \Wangen, 97 Ws. 2d at

303 (citing Fahrenberg, 96 Ws. 2d at 234); Mlco, 14 Ws. 2d at

66.

Accordingly, in determning whether an award of punitive
damages i s excessive, courts should consider the grievousness of
the acts, the degree of malicious intent, whether the award bears
a reasonable relationship to the award of conpensatory danmages,
the potential damage that m ght have been caused by the acts, the
ratio of the award to civil or crimnal penalties that could be
i nposed for conparable msconduct, and the wealth of the
wrongdoer. BMWN 116 S. . at 1598-1603; Tucker, 142 Ws. 2d at

446-47; Brown, 124 Ws. 2d at 438-39; Wangen, 97 Ws. 2d at 302

Dalton v. Meister, 52 Ws. 2d 173, 180-81, 188 N.W2d 494 (1971),

cert. denied, 405 U S. 934 (1972); Malco, 14 Ws. 2d at 66.

Simlarly, if an award is determned to be excessive, courts
shoul d consi der these factors in determ ning the proper anmount to

be awarded as punitive damages. See Tucker, 142 Ws. 2d at 446-

47; Fahrenberg, 96 Ws. 2d at 234- 36.

In addition, a reviewng court nmust consider the
reasonabl eness of punitive damges on a case-by-case basis,

considering the relevant circunstances in each particular case.

¥ In fact, this court has |abeled punitive damages as

“smart noney,” because such danmages are intended to hurt the
defendant in order to punish and deter. Brown v. Maxey, 124 Ws.
2d 426, 439-40, 369 N W2d 677 (1985) (quoting Fahrenberg v.
Tengel , 96 Ws. 2d 211, 233, 291 N.W2d 516 (1980)).




Tucker, 142 Ws. 2d at 447; Wangen, 97 Ws. 2d at 302-03;
Fahrenberg, 96 Ws. 2d at 233-34. W recogni ze that a reasonabl e
relationship between the anount of conpensatory danages, and
crimnal penalties, and the proper anpunt of punitive damages is
required. This court, however, rejects the notion that courts
can use a multiplier, or fixed ratio of conpensatory-to-punitive
damages or crimnal fines-to-punitive damages, to calculate the

anount of reasonable punitive danages. See Tucker, 142 Ws. 2d

at 447-48; Fahrenberg, 96 Ws. 2d at 235-36; see also BMWN 116 S.

. at 1602-03 (“OF course, we have consistently rejected the
notion that the constitutional line is marked by a sinple
mat hemati cal fornula, even one that conpares actual and potenti al
damages to the punitive award.”). As this court has indicated

"The test of excessiveness does not necessarily depend upon sone
arbitrary proportion." Mlco, 14 Ws. 2d at 66.

In the present case, we consider the following facts to be
particularly relevant. First, HABCO s wongful act was both
grievous and malicious. HABCO copied software MCS had entrusted
it to protect. HABCO then used the software in conpetition
against MCS. This act was intentional, which is evidenced by the
fact that HABCO acted in a manner that ensured no one would be
able to tell that they had copied the software to their own
conputer, and then changed their billing format so that MCS woul d
not di scover the w ongdoi ng. However, although HABCO s conduct

is reprehensible, it caused only economc injury to MCS. As the



United States Suprene Court has indicated, “[N onviolent crines
are less serious than crines marked by violence.” BWY 116 S.

Ct. at 1599 (quoting Solemv. Helm 463 U. S. 277, 292-3 (1983)).

Second, HABCO s wongdoing resulted in $65,000 damages to
MCS. 34 Third, the potential crimnal penalty for copying
conputer prograns if the damage is greater than $2,500 is a fine
not exceeding $10, 000. See Ws. Stat. § 943.70(2). Fourth
al though MCS did not present evidence of HABCO s net worth, the
record does indicate that HABCO is a regional accounting firm
with a relatively small nunber of offices.®

In light of these facts, we hold that the jury award of
$1.75 million is excessive and therefore a violation of due
process, because it is nore than is necessary to serve the
pur poses of punitive damages. Although we acknow edge that HABCO
engaged in affirmative acts of m sconduct requiring a substanti al
penalty in order to punish and deter, we also enphasize that
HABCO s wrongful conduct caused only economc injuries to MS.
In addition, we are persuaded by the fact that the jury award of
punitive damages is considerably greater than the anmount of

conpensatory damages or possible crimnal sanctions for

34 Note that the jury could only award punitive damages on

MCS' s tort clains.

35 During closing argunents, the only figure suggested to
the jury for a punitive damage award was $2.5 mllion, the sane
figure asked for in the conplaint of MCS. Counsel for MS told
the jury that HABCO was a "big accounting firm" and that there
was a need to send it a "big nessage." Counsel for HABCO did not
suggest any figure, since he argued that punitive damages should
not be awarded (R 118 at 24 and 79-80.)



conparable m sconduct. Furthernore, HABCO is not a |arge,
national accounting firm In short, under the circunstances, a
punitive damages award of $1.75 mllion is shocking to the

conscience of the court. See Fahrenberg, 96 Ws. 2d at 236.

The court of appeals, which also determned that the jury
award of $1.75 million in punitive danages was excessive, set the
anount of punitive damages at $650, 000. We |ikew se concl ude
t hat $650,000 is a reasonable award of punitive danages under the
facts of this case. This anobunt is substantial enough to serve
the goals of punishment and deterrence. 3 In particular,
$650, 000 is an appropriate anount to punish a regi onal accounting
firm of HABCO s size. In addition, $650,000 is a significant
enough sumthat will deter HABCO and other firns of simlar size
fromillegally copying software in the future.

However, an award of $650,000 is not so large that it is
di sproportionate to the wongdoi ng, which inflicted only econom c
har m This anobunt also bears a reasonable relationship to the
anount of conpensatory damages and possible crimnal sanctions.
W therefore affirm the court of appeals’ decision in this
regard, because we conclude that an award of $650, 000 serves the
pur poses of punitive damages.

In conclusion, we hold, as a matter of law, that the

contract is not too indefinite to be enforced and that

% An award of $50,000, which does not even equal MS s
conpensatory damages, is not sufficient to punish HABCO and deter
HABCO and others fromsimlar conduct in the future.



performance by HABCO was not excused by MCS' s breach of contract.
The jury verdict for both parties regarding breach of contract
therefore should be reinstated. Second, we conclude that
credi bl e evidence supports the jury award of $65,000 to MCS on
its conversion claim and accordingly affirm the court of
appeal s’ decision to reinstate the award. However, we also
conclude that there is no credible evidence to support the jury
award of $1,000,000 to MCS for wunjust enrichnent danages, and
thus affirm the court of appeals’ and circuit court’s decisions
to elimnate the award. Finally, we hold that the jury award of
$1.75 mllion in punitive danmages is excessive and therefore a
viol ation of due process. Instead, we conclude that an award of
$650, 000 i s reasonabl e, because such an award serves the purposes
of puni shment and deterrence. Thus, MCS should be given the
option of accepting that anmount or having a new trial limted to

the issue of the anmpbunt of punitive danages.

By the Court.3%The decision of the court of appeals is

affirmed in part, reversed in part, and cause renmanded.

JON P. WLCOX, J., withdrew from partici pation.
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